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Confidentiality: Because fewer reviewers see a given set 
of documents, predictive coding results in exposing 
confidential business documents to fewer people. 

Shortened time lines: Computer-based analysis can 
review large volumes of data in short time frames, 
speeding discovery responses as well as internal and 
regulatory investigations. Faster delivery can be critical 
from a business perspective, e.g., obtaining regulatory 
approvals for a merger.  

HOW IT WORKS 

Survey respondents described how their processes 
worked. Six used queries as a component of predictive 
coding, and five used clustering — with some 
differences on whether terms could be inferred or not 
(e.g., whether a document that contained "Ford and 
Toyota" could find or associate documents that only 
contained the words "Chevy and Honda"). 

Some of the terms used to describe the respondents' 
offerings included "supervised learning" (Equivio), 
"linguistic statistical analysis (FTI), "machine learning" 
(InterLegis), "classification based technology" (Kroll), 
and "probabilistic latent semantic analysis" (Xerox). 

OBSTACLES TO WIDER ADOPTION 

Given the claimed advantages for predictive coding, why 
isn't everyone using it? The most mentioned reason, 
cited by 10 respondents, was uncertainty or fear about 
whether judges will accept predictive coding. 
(Paradoxically, at a recent U.S. Magistrates' Conference, 
a participant jurist asked for advice on how to convince 
lawyers to use this type of approach.) 

The second and third reasons cited were lack of 
awareness of options on the part of in-house counsel, 
and insensitivity to costs of inefficiencies by law firms.  

TERMINOLOGY  
Eight respondents preferred some term other than 
"predictive coding" to describe the computerized 
approach to production review. Some took issue with 
"coding" as implying a level of precision that could be 
misleading. Some pointed out that their systems used a 
non-binary ranking system that required input to 
establish cutoff scores. Others suggested that 
"automated" or "propagated" would be more apt than 
"predictive."  

E-MAIL THREADING 

Respondents differed somewhat in how they used e-mail 
threading analysis in conjunction with predictive coding, 
i.e., whether predictive coding would treat all e-mails 
from a thread alike, or if some could be treated 
differently.  

LANGUAGES  
All of the respondents can process English, French, 
German and Spanish; eight can also handle Chinese, 
Japanese, Korean and Arabic. 

TYPE MATTER/POPULATION SIZE 

The respondents indicated that the value of predictive 
coding was higher in larger volume cases with short 
deadlines.  

One respondent indicated it had highest value where the 
document population had been pre-culled, although 
another said that it was most beneficial where minimal 
initial document culling and classification had occurred.  

Respondents varied in their responses to whether there 
was a minimum size below which predictive coding was 
less valuable. Two said 5,000 documents, another said 
25,000 documents, while yet another reported a 
perception that it may be unnecessary in any case 
involving less than 25 GBs of electronically stored 
information.  

QUALITY CONTROL 

Eight respondents reported sampling nonselected 
records as a way of validating the results either routinely 
or as an option. The mere mention of sampling shows 
that predictive coding raises the bar on the level of 
technical competency required by the producing party — 
having enough knowledge to assess the results through 
sampling and other means.  

To be comfortable that predictive coding technology 
satisfies the legal standards for document review 
(reasonableness), counsel undeniably will need to 
understand how the results are tested and verified. 
However, litigants should take comfort in knowing that if 
the same statistical rigor were applied to traditional linear 
review, it would often fail.  

Study Participants 
Capital Legal Solutions: www.capitallegals.com 

Catalyst Repository Systems: www.catalystsecure.com  

Equivio: www.equivio.com  

FTI Technology: www.ftitechnology.com  

Galivan Gallivan & O'Melia: www.digitalwarroom.com 

Hot Neuron: www.cluster-text.com  

InterLegis: www.interlegis.com  

Kroll Ontrack: www.krollontrack.com  

Recommind: www.recommind.com  

Valora Technologies: www.valoratech.com  

Xerox Litigation Services: www.xerox-xls.com  



Anne Kershaw is principal of A. Kershaw Attorneys and 

Consultants and co-founder of the eDiscovery Institute, and is 

based in Tarrytown, N.Y. E-mail: Anne@AKershaw.com. 

Joseph Howie is EDI's director of metrics development and 

communications. E-mail: Joe@eDiscoveryInstitute.org. The 

report is available free at www.eDiscoveryInstitute.org. 
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